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Uber’s transport service platform  
is not an electronic intermediary service 

 

 
On 20 December 2017 the Court of Justice of the European Union (CJEU) ruled that the service 
provided by Uber cannot benefit from the European e-business-friendly rules derived from the 

2003 Electronic Commerce Directive and the 2006 Service Directive. 
 
Issue at stake 

 
Behind this ruling (C434-15) is a request for a preliminary ruling from the commercial court in 
Barcelona (Juzgado de lo mercantil) following a claim brought by Asociación Profesional Élite Taxi 
against Uber Systems Spain SL which it accused of offering a paid service, consisting in connecting 
non-professional drivers using their own vehicles with persons who wish to make urban journeys, 
without having first secured the required local administrative licences and authorizations. 
 

The issue at stake in this case is clearly set by the CJEU in the ruling. Although the underlying 
principle is the freedom to provide services as stated in article 56 TFEU and two implementing 
directives, directive 2000/31/EC on electronic commerce and directive 2006/123/EC on services in 
the internal market, the TFEU and the 2000 and 2006 directives all include an exception for 
“transport services”: whereas providers of services are generally only subject to the national law of 
their EU country of origin, transport service providers must comply with all local transport 
regulations. Therefore, the issue at stake was to determine whether the service offered by Uber is 

an electronic or a transport service. 
 
The CJEU’s two-step reasoning 
 
Firstly, the CJEU notes that “an intermediation service consisting of connecting a non-professional 
driver using his or her own vehicle with a person who wishes to make an urban journey is, in 

principle, a separate service from a transport service”, adding that a transport service consists in 
“the physical act of moving persons or goods from one place to another by means of a vehicle”. 
Having drawn this fine line between the two types of services, the CJEU concludes that Uber’s 
intermediation service “meets, in principle, the criteria for classification as an ‘information society 
service’ within the meaning of […] Directive 2000/31”. 
 
However, the CJEU goes on to point out that Uber’s activity is “more than an intermediation 

service consisting of connecting, by means of a smartphone application, a non-professional driver 
using his or her own vehicle with a person who wishes to make an urban journey”, explaining that 
Uber “simultaneously offers urban transport services, which it renders accessible, in 
particular, through software tools such as the application […] and whose general operation it 

organizes for the benefit of persons who wish to accept that offer in order to make an urban 
journey”. 
 

The CJEU identifies two features justifying its reasoning and the qualification of Uber’s service as a 
transport service: 
 

 Uber’s intermediation service is “based on the selection of non-professional drivers using 
their own vehicle, to whom the company provides an application without which (i) 
those drivers would not be led to provide transport services and (ii) persons who wish to 

make an urban journey would not use the service provided by those drivers”. 

https://www.linkedin.com/uas/login
http://curia.europa.eu/juris/liste.jsf?num=C-434/15


 “Uber exercises decisive influence over the conditions under which that service is 

provided by those drivers” (e.g., the maximum fare is set by Uber; the amount is cashed in 

by Uber before the drivers get their share; Uber controls to a certain extent the quality of 
the vehicles, of the drivers and of their conduct; Uber may decide to exclude drivers). 

 
The ruling’s grounds 
 
It is interesting to note that the CJEU finds both that Uber’s service is “more” than an 

intermediation service and that the provider of that intermediation service “simultaneously offers” 
urban transport services. This means that the CJEU agrees that there is in fact an intermediation 
service but that it has decided that because of the identified features it cannot be considered as an 
electronic service. Had the CJEU opted for a more modern approach in today’s Digital Single 
Market, it could have chosen an alternative, e-business-friendly solution. 
 

The substance of the CJEU’s reasoning is quite short and does not really constitute a guideline for 
other intermediary platforms. It certainly does not institute a clear legal framework for all actors of 
the new digital economy. One might even be tempted to read something more political in the 
briefness of the CJEU’s grounds, Uber being not only a tech giant but also a US-based company. Or 
it might highlight the inadequacy of current EU law in the new digital economy. In fact, the “digital 

service” to which the CJEU refers was defined in… a 1998 directive (directive 98/34, article 1 
subs. 2). 

 
To sum up, according to the CJEU, intermediary platforms should confine themselves to an 
intermediary’s role and should not get involved in the implementation of the service for which they 
are an intermediary. In other words, the CJEU appears to be reverting to classic (old?) concepts: 
On the one hand, agents/brokers with no involvement in the performance of future contracts 
entered into by the parties, and on the other hand, merchants/traders responsible for providing the 
service who get paid therefor and control how the service is performed. This approach seems too 

narrow when it comes to the rules governing the new economy (and especially the sharing 
economy). 
 
Impact 
 
Uber: The ruling will probably not have any material impact on Uber since it is already subject to 

local transport rules in several EU countries. 
 

Uber-like mobility businesses: The ruling will impact European start-ups as they will have to 
deal with 28 local regulations if they cannot remain within the scope of the Electronic Commerce 
Directive or the Service in the Internal Market Directive. They will therefore have to take the 
features identified by the CJEU in its decision into consideration when building their offer. However, 
even if their services do fall under the transport service regulations, intermediary platforms should 

still check whether domestic transport regulations implemented by local political and judicial 
authorities comply with the general principles set out in the TFEU. 
 
Other providers involved in non-transport services: It is difficult to anticipate the final impact 
of the decision since it focusses on the relationship between the liberalization of services and 
specific transport regulations. However, regulated sectors like health, education, agriculture could 
be next up. 

 
EU legal framework: The CJEU’s decision is an indirect invitation for the European authorities 
(mainly the European Commission) to update the rules on digital services and/or to create a set of 
specific rules applicable to transport services in the digital economy. Part of the answer lies also in 
establishing a clear, comprehensive definition of what a digital platform is. A lot of digital 
businesses are being built on so-called “platforms” although their activities imply using such 

platforms for completely different purposes. European (and national) authorities must now organize 
the “platforms” sector according to clear (technical, commercial, and legal) criteria in order to 
create a well-balanced and clearly-defined legal status allowing intermediary platforms to expand 
securely throughout the European Union. 
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Click on the following links to view our previous Distribution / Competition newsletters:  

- Sales on third-party platforms and selective distribution networks 

- The pre-contractual duty to inform of suppliers and franchisors 

- When does a business relationship become an established business relationship? 

- Good news for selective distribution networks 

- Differential pricing and category-specific terms and conditions 

- Commercial agents, material breach of contract and duty of loyalty 

- Designers and operators of connected devices: Beware the new personal data protection 
rules! 

- Forum-selection clauses and the sudden termination of an international business relationship 

- Are you a victim of anti-competitive practices? Then these new rules should help you to 
secure compensation 

- The freedom to negotiate prices: A significant imbalance is where the courts draw the line 

- The Sapin II Act: Relaxing pricing transparency regulations and hardening the rules against 
restrictive business practices 

 
Click here to view our previous newsletters: Newsletter 
 
Lmt Avocats A.A.R.P.I. is an independent business law firm with about 40 lawyers and staff led by 10 partners. 
Whether as legal advisors or trial lawyers, we provide advice and assistance, mostly in international contexts, 
to both French and foreign clients in the main fields of business law: company law, employment, tax, 
commercial litigation, distribution and competition law, real estate law, IP / IT, international arbitration, 
industrial risk & liability, insurance law, and bankruptcy law. 
 
This newsletter is not a legal opinion and should not be construed as giving any advice on any specific facts or 
circumstances. If you no longer wish to receive this newsletter, please send us an e-mail at Unsubscribe with a 

word to that effect in the subject line. 
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